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IN THE 
UNITED STATES COURT OF APPEALS» 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,534 


UNITED STATES OF AMERICA, 
Appellee 
v. 
UNITED STATES FIDELITY AND 
GUARANTY COMPANY. 
Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


ISSUES PRESENTED FOR REVIEW* 


| 
Did plaintiff's acceptance and cashing of the defendant's 
check—after notice both actual and constructive that tender of same 
and forbearance by defendant to file an appeal in the case of United 
States v. Erin Metals of Arizona and USF&G constituted an offer by 
defendant in consideration of its being relieved from all further 
claims growing out of the default of Erin Metals—work an accord 


*This case has not previously been before this Court. 


and satisfaction as to. inter alia. the attachment and sale of the real 
estate of Erin Metals’ indemnitor. Genematas? 


May plaintiff prevail on the equities of this case while asserting 
not only that the equitable doctrine of laches will not pose an abso- 
lute bar to an action by the United States. but that its lack of 
diligence in failing to bring this action for nearly six years (to the 
prejudice of the defendant in that such delay endangered its right to 
indemnity) and in allowing the principal to dissipate such assets as 
remained in its hands. may not even be considered by a court as a 
factor in Weighing the equities as between the parties? 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction hereof by 28 U.S.C. § 1291, this 
being an appeal from a final judgment of the United States District 
Court for the District of Columbia. 


STATEMENT OF THE CASE 


Statement of Facts 


On June 12. 1958. the United States of America and Erin 
Metals Corporation of Arizona (“Erin Metals”) entered into a contract 
(No. AF 04 (607) s-1478), by which Erin Metals agreed to purchase 
141 B-26 aircraft for $404,247.00 ($2,867.00 per aircraft) and to 
remove them from the property of the United States. (App. 2, 6, 
12. 19, 25-26, 34) A “voluntary” performance bond (i.e., not 
required by statute) in the penal sum of $80,849.40 was executed 
by the United States Fidelity and Guaranty Company (hereinafter 
called “USF&G”) as surety, guaranteeing the faithful performance 
of the contract by Erin Metals, as principal, in favor of the United 
States. as obligee, on June 2, 1958. (App. 29-31) Erin Metals 


failed to perform its obligations under the contract, and on Novem- 
ber 19, 1959, was adjudged by the Armed Services Board of |Con- 
tract Appeals to be liable to the United States of America in the 
amount of $242,445.39. (App. 2, 7-8, 13, 20, 26-27, 34) | 


There followed a period of five years and five months during 
which the United States took no action whatever to collect any part 
of the liability on the part of Erin Metals established by the Armed 
Services Board of Contract Appeals decision. (App. 14. 20, 34) 
Thereafter, on April 23, 1965, USF&G, having reason to believe that 
such assets of its principal, Erin Metals, as remained collectible, 
were being disbursed, filed suit against Erin Metals in the Superior 
Court of the State of Arizona, Pima County, No. 89656, in otder to 
protect its right to indemnification on the performance bond.! (App. 
5-11) | 
| 

On June 11, 1965, the Arizona Superior Court entered judg- 
ment against Erin Metals and in favor of USF&G in the amount of 
$80,849.40 plus attorneys’ fees, costs and expenses, and ordered 
further that any and all real and/or personal property belonging to 
Erin Metals which was subject to attachment be sold and the pro- 
ceeds of said sale after deducting taxable costs and expenses of sale 
be applied to the satisfaction of this judgment. (App. 3. 11-1/2. 13. 
20, 23, 34) 


On March 15, 1966 (nearly seven years after the Armed Forces 
Board of Contract Appeals’ decision establishing Erin Metals’ lia- 
bility in its favor) the United States initiated an action in the United 
States District Court for the District of Arizona in Tucson, joining 
Erin Metals and USF&G as defendants in a case designated as Civil 
Action No. 2156. (App. 3, 13, 20,34) The object of the suit was to 
enforce the award of the Armed Forces Board of Contract Appeals 


nearly seven years before, ie., $242.445.39 plus interest. and to 
| 


recover against USF&G on its performance bond in the amount of 
$80.849.40 plus interest. 


On August 26. 1966, during the pendency of this suit, and 
following notice by publication, USF&G caused to be sold at 
sheriff's sale certain real property located at South Alvernon and 
Illinois Avenues in Pima County. Arizona, owned by one Genematas, 
an officer of the Erin Metals Corporation, and an indemnitor on 
USF&G's performance bond. (App. 11-12) The said property had 
been attached by USF&G in accordance with a writ of special exe- 
cution on the judgment in its action against Erin Metals in the 
Arizona Superior Court. Pima County. referred to earlier. (App. 3, 
11-13. 20-21. 23. 34) The sale price paid for the property was 
$34.700.00. of which USF&G received some $29,572.75 after pay- 
ment of costs and attomeys’ fees. (App. 20-21) On October 26, 
1966, USF&G formally notified the United States of the sheriff's 
sale by a letter from its attorney to Mr. Russell Chapin, Chief of the 
General Claims Section. United States Department of Justice. (App. 
23-24) 

On November 16, 1966, the United States acknowledged in 
writing its receipt of USF&G’s letter. (App. 32) 


On November 10, 1966, the United States amended its 
complaint in the action in the United States District Court for the 
District of Arizona. (App. 24-31) 


On December 19, 1966, the United States recovered a judgment 
against Erin Metals in the District Court in the amount of the 
Armed Services Board of Contract Appeals award, i.e., $242,445.39 
plus interest and costs. (App. 3-4, 13-14, 21. 34) 


On February 7, 1967, judgment was entered in favor of the 
United States against USF&G in the amount of $80,849.40, plus 


interest and costs in the further amount of $27,186.97. (App. 4, 
14, 16, 21, 34) The question of the right of the United States to 
interest above the face amount of the performance bond! was 


strongly contested in the trial court by counsel for USF&G. | 

On March 6, 1967, counsel for USF&G sent a letter to the 
United States, simultaneously tendering its draft in the amount of 
$108,036.37 (the exact amount of the judgment, with interest and 
costs) expressly conditioning acceptance of the said draft as follows: 


“My company has agreed not to file an appeal in 
consideration of the Government satisfying the judg- 
ment in the amount of the enclosed draft and nor | 


taking any further action against USF&G in this | 
matter.” (Emphasis added.) (App. 16) | 


On July 6, 1967, the United States cashed the check tendered 
by counsel for USF&G on March 6, 1967, thereby accepting the 
condition upon which the check was tendered. i.e., that the United 
States would agree to me taking any further action against USF&G 
in this matter.” (App. 22, 34) | 


| 
Accordingly, no appeal was taken by USF&G from the |judg- 

ment of the District Court for the District of Arizona. (App. (22, 

34) 


Proceedings Below 


On July 26, 1967, notwithstanding its acceptance so manifested 
of the express condition upon which the check was tendered, the 
United States nevertheless instituted this action against USF&G in 
the United States District Court for the District of Columbia (App. 
2-12), claiming entitlement to the proceeds from the sheriff's sale, 
on August 26, 1966, of the Erin Metals corporate property. (App. 
11-12) In this action, the United States (hereinafter “plaintiff *) 


sought judgment against USF&G (hereinafter “defendant”) in the 
amount of $34.700.00 with interest at the legal rate from the date 
defendant caused Erin Metals” property to be sold and. further, 
sought an order of the court directing defendant to turn over to the 
United States any property or proceeds which defendant had 
obtained or might later obtain in connection with its right of indem- 
nification from Erin Metals or in connection with any other rights 
which defendant had or might thereafter obtain, arising out of the 
performance bond which it had executed for the protection of the 
United States in its contract with Erin Metals Corporation of Ari- 
zona. (App. +3) 


In its answer to the complaint of the United States, defendant 
defended on the following theories, inter alia, (1) that the plaintiff's 
action was barred by the statute of limitations, approximately eight 
years having elapsed from the date on which the cause of action 
arose (App. 14): (2) that the plaintiff was guilty of laches in its fail- 
ure to prosecute its claim with due diligence, resulting in undue 
prejudice to defendant (App. 14): (3) that the recovery sought by 
the plaintiff was barred by the doctrine of accord and satisfaction, 
by virtue of plaintiff's acceptance and cashing of the draft of 
$108.036.37 in satisfaction of the judgment in the case of the 
United States of America v. Erin Metals Corporation, et al., which 
draft was tendered subject to the express condition that the United 
States take no further action against defendant in this matter (App. 
14-15): and (4) that the recovery sought by the plaintiff was barred 
by the doctrine of estoppel by judgment, by virtue of the fact that 
said recovery was included in the plaintiff's cause of action against 
defendant in the above-mentioned case, United States v. Erin Metals 
Corporation, et al., (App. 15). 


Thereafter, both parties filed cross-motions for summary judg- 
ment (App. 18, 19) and Judge Howard F. Corcoran of the District 


Court on October 9, 1968, denied defendant’s motion for summary 
judgment and granted the plaintiff's motion for summary judgment 
(App. 34, 35), from which order this appeal is taken (App. 35). 


SUMMARY OF ARGUMENT 


I. Plaintiff recovered a judgment in the Arizona District Court 
action against defendant in the amount of $80,849.40 plus interest 
and costs in the further amount of $27,186.97. The issue of the 
right of the plaintiff to interest above the face amount of the per- 
formance bond had been strongly contested by defendant! On 
March 6, 1967, counsel for defendant tendered a draft in the 
amount of $108,036.37 (the exact amount of the judgment, plus 
interest and costs), and offered not to file an appeal in the case, in 
consideration of the plaintiffs “not taking any further action 
against USF&G in this matter.” Plaintiff held the check for four 
months and then cashed it on July 6, 1967, thereby accepting the 
condition upon which the check was tendered. The defendant up- 
held its part of the bargain and took no appeal from the judgment 
in the case. On July 26, 1967, however, notwithstanding its accep- 
tance so manifested of the express condition upon which the check 
was tendered, the defendant nevertheless instituted the instant 
action against defendant in the United States District Court for the 
District of Columbia. Defendant argued that the cashing of the 
check by plaintiff worked an accord and satisfaction, barring the 
instant suit. The court below erroneously concluded either that the 
defendant had agreed to take no further action against defendant 
only with regard to the suit in the District Court of Arizona, or, 
alternatively, that the language of defendant’s attorney's letter of 
March 6, 1967, was not sufficiently clear to apprise the plaintiff of 
the terms of the agreement to which it was to assent. Since the 
plaintiff failed to carry its burden of proving either that it had 


understood the terms of the offer to be otherwise than the defend- 
ant claimed: or that the language of the letter was sufficiently 
unclear as reasonably to permit the interpretation plaintiff there 
sought to put on it. the court below provided inadequate protection 
to the defendant by failing to find that acceptance and cashing of 
the defendant's check in the amount of the judgment entered in the 
case of United States v. Erin Metals and USF&G. and permanent 
retention of the cash proceeds therefrom. worked an accord and 
satisfaction of all plaintiffs claims arising out of the default by Erin 
Metals at issue in that case, barring the instant action by the 
plaintiff. 


Hi. Over five years and five months elapsed between the Armed 
Services Board of Contract Appeals decision establishing liability on 
the part of Erin Metals to the plaintiff in the amount of $242,445.39 
and the filing of suit by the defendant against Erin Metals, based 
upon the defendant’s right to indemnification on the performance 


bond. During this five and one-half year period, defendant had 
reason to believe that such assets of Erin Metals as remained 

collectible. were being disbursed. Indeed, plaintiff conceded the fact 
that by this time the property located at South Alvernon and 
iinois Avenues in Pima County. Arizona, was the sole remaining 
asset of the insolvent Erin Metals. Rather than see the last remain- 

ing asset of its principal removed beyond any chance of recovery, 
defendant filed suit against Erin Metals in the Superior Court of the 
State of Arizona, Pima County, recovering on June 11, 1965, a 
judgment in its favor in the amount of $80,849.40 plus attorneys’ 

fees, costs and expenses, and an order of the court subjecting the 
said property to sale, the proceeds to be applied to the satisfcation 

of the said judgment. The property was sold at sheriff's sale on 
October 26, 1966, after notice of publication. The plaintiff was 
formally notified of the sale on October 26, 1966, by a letter from 


defendant’s attorney, which notification was acknowledged by plain- 
tiff on November 16, 1966, during the pendency of plaintiff's suit in 
the Arizona Court against defendant on the performance ibond. 
Plaintiff did not institute the instant action against defendant until 
July 26, 1967. Defendant contended below that the lack of 
diligence in prosecuting its claims against Erin Metals on the part of 
plaintiff, was a “factor to be considered in weighing the equities” 
between the parties in the instant case. The court disposed of this 
argument solely on the ground that the equitable doctrine of laches 
would not pose an absolute bar to the Government’s maintaining the 
instant suit. The plaintiff failed to show. however, that its lack of 
diligence did not constitute a “factor to be considered by the court 
in weighing the equities,” and the trial court provided an inadequate 
hearing for the defendant on its argument, that court’s holding turn- 
ing upon an argument which defendant never asserted. | 


ARGUMENT 


I. 


ACCEPTANCE, RETENTION AND CASHING THE DEFENDANT'S 
CHECK IN THE AMOUNT OF THE WHOLE JUDGMENT EN- 
TERED IN THE CASE OF UNITED STATES v. ERIN METALS 
AND USF&G WORKED AN ACCORD AND SATISFACTION OF 
ALL GOVERNMENT CLAIMS ARISING OUT OF THE DEFAULT 
BY ERIN METALS AT ISSUE IN THAT CASE, BARRING THE 
INSTANT ACTION BY THE GOVERNMENT. | 


The letter of defendant's attorney, Leonard Everett, dated 
March 6, 1967, stated: | 


“My company has agreed not to file an appeal in 
consideration of the Government’s satisfying the | 
judgment in the amount of the enclosed draft and 


not taking any further action against USF&G in this | 


10 


matter.” (Emphasis added.) (Exhibit “A” to Answer 
to Complaint) 


This constituted a tendering by the defendant of the full 
amount of the plaintiffs judgment in the Arizona Court (including 
interest and costs in the amount of $27.186.97 which defendant had 
contested at trial) plus an offer of forbearance to file an appeal on 
the basis of the issue so contested. in consideration of the plaintiff's 
agreeing to release if from any and all further claims arising out of 
the default by Erin Metals. 


The plaintiff argued and the court held that the defendant did 
not thereby make an offer of settlement: that since the letter above- 
quoted was captioned “U.S. v. Erin Metals Corporation of Arizona 
and USF&G. Case No. Civil 2156-TUC”, the words “this matter” 
must necessarily refer only to that particular action. 


This misconceived “Plain Meaning”—type of approach to con- 


struing the above-quoted letter resulted in an interpretation which 
clearly could not have been contemplated by either of the parties. 
It overlooks the obvious fact that there were no further actions of 
any kind to be taken against the defendant by the Government in 
“this matter” of “U.S. v. Erin Metals Corporation of Arizona and 
USF&G. Case No. Civil 2156-TUC.”” Any action which remained to 
be taken in that suit could only have been taken by the defendant, 
in the form of an appeal from the judgment therein, on the issue 
which defendant contested at trial, i.c., the assessment of interest 
against the defendant in addition to the face amount of the bond. 
Plaintiff had recovered the full amount to which it claimed entitle- 
ment in that case,—including the interest far above the face amount 
of the defendant’s performance bond. Jt could ask for nothing 
more. It was clearly erroneous for the trial court to hold that plain- 
tiff’s acceptance of defendant’s tender of payment of a judgment 


| 


giving plaintiff everything it asked for, could possibly seaeie con- 
sideration for defendants’ forbearance to appeal the amount of that 
judgment. 


In Brubaker v. United States, (7th Cir. 1965), 342 F.2d 655, 
the court quoted from 6 Corbin on Contracts (1962) Sec. 1277, pp. 


117-122, as follows, in pertinent part: | 

“In order that a performance rendered by an obligor 

shall operate as a satisfaction of the claim against him, 

jt must be offered as such to the creditor. There must 

be accompanying expressions sufficient to make the | 
creditor understand, or to make it unreasonable for 

him not to understand, that the performance is | 
offered to him as full satisfaction of his claim and not 
otherwise. 


| 
| 
* * * | 


. so. where there are two or more claims, the | 
payment of the amount of one of them may reason- | 
ably be taken by the creditor as intended to settle the 
one claim alone; it will not operate as a satisfaction of 
both claims unless the debtor. when paying. clearly ex- 
presses to the claimant an intention that it shall so 


operate.” Brubaker v. United States, supra, at pages | 
661-662. (Emphasis added.) 


Surely the above-quoted passage from the letter of defendant’s 
attorney. of March 6, 1967. when considered in light of the specific 
transactional fact pattern of the instant case, meets these require- 
ments. There are included therein, “expressions sufficient to make 
[the plaintiff] understand,” and indeed. expressions sufficient “to 
make it unreasonable for [it] not to understand”, that the perform- 
ance offered, i.c.. payment in full, of the judgment in the Arizona 
Court action—plus forbearance to file an appeal from that judgment— 
was offered not merely as full performance of defendant’s obligation 


1.24 


under rhar judgment, but as full performance of any and all obliga- 
tions which defendant might have or thereafter be found to have to 
plaintiff, arising out of the relationship created by the bond. 


It was also argued below that even if the letter could be inter- 
preted as containing an offer of settlement of any and all claims 
which the plaintiff might have or thereafter come to have against 
the defendant, that offer was not accepted by the plaintiff. The 
theory underlying this argument was that the Attorney General is 
the only official with authority to “conduct and compromise cases” 
involving “claims” over $5000; that the Attorney General was not 
apprised of this offer by the United States Attorney in Tucson, and 
thus could not have accepted it, and moreover, that the United 
States Attorney was herself without authority to accept the offer. 
The defendant was argued to have had notice of the limited author- 
ity of the United States Attorney in this connection, because the 
same is published in the Code of Federal Regulations. 


But this argument is not satisfactory, because at the time of the 
acceptance of the defendant’s offer by the plaintiff, there was, in 
fact, no “claim” in any amount, but only an inchoate potential for 
future and further actions by the plaintiff against defendant, in an 
wmount not determinable at the time. Someone accepted the offer, 
because the! check was cashed on July 6, 1967. Where a party ten- 
ders a check together with an expression of his intention that it be 
accepted as' full satisfaction and not as part payment, “the retention 
and use of the money on cashing of the check is almost always held 
to be acceptance of the offer operating as full satisfaction . . .”’ Cor- 
bin on Contracts, Section 1279, page 127; Samuel v. E. F. Drer and 
Company, (D.C. N.Y. 1924) 7 F.2d 764. 


The fact that the plaintiff held the defendant’s draft for almost 
four months suggests that it did not pass lightly the condition upon 


13 


which it was tendered. The further fact that the draft was cashed 
in Washington, would appear to raise a presumption, at least, that 
the offer was, in fact, transmitted to appropriate officials in the 
Department of Justice vested with authority to accept a settlement 
of a claim in excess of $5000.00, even if there had been such a 
“claim,” properly so called. 


Plaintiff below relied on the case of Federal Crop Insurance 
Corporation v. Merrill, 332 U.S. 380 (1947) to support the prop- 
osition that defendant was charged with knowledge of the limited 
authority of the United States Attorney. It turned to the case 
of United States v. Wittmeyer, 35 F. Supp. 541 (W.D.N.Y. 1941), 
to support its argument that the cashing and retention of the} pro- 
ceeds of a check prior to approval by the Attorney General of a 
compromise agreement to which tender of the check was subject, 
did not work an accord and satisfaction. In that case the plaintiff 
argued that cashing of the check and retention of the proceeds for 
six months amounted to an acceptance of the offer. The court held 
that it did not. 


“It does not seem to me that the question involved 
here is to be based upon a determination as to | 
whether an accord and satisfaction has been reached, 
but rather on the theory that the Attorney General | 
has never made any recommendation that the claim 
be compromised upon the terms offered.” U.S. v. 
Wittmeyer, supra, at 542. | 


The plaintiffs reasoning, concurred in by the trial court; was 
that the Attorney General here had never authorized acceptance of 
the defendant’s offer, and that therefore no accord and satisfaction 
had been reached. The flaw in this reasoning is that it completely 
neglects the most crucial fact of the Wittmeyer case, i.e., that in 
Wittmever there was a return of consideration. When the Attorney 
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General rejected the offer of compromise of the plaintiff in that 
case, a second check in the same amount as the original check was 
sent from the Attorney General to the plaintiff. The reasoning of 
the court in Wirnmeyer was bottomed on the court’s taking judicial 
notice “that a Government as large as ours cannot move as rapidly 
as an individual.” It was therefore felt that the cashing of the plain- 
tiffs check and retention of the amount of that check for six 
months until the proposed compromise was rejected by the Attor- 
ney General. did not prevent the Government’s rejecting the offer, 
provided return of consideration be made. 


Even if it be conceded then. that the Government has every 
right to disclaim acceptance of an offer of which, it is alleged, no 
person authorized to accept had knowledge: even if it be further 
conceded that the offer of the plaintiff herein was accepted by an 
agent without authority so to do, it cannot rationally be argued that 
the plaintiff is therefore justified in retaining the benefits of the 


offer, while rejecting its obligations. In order effectively to reject 
the offer contained in plaintiff's attorney’s letter of November 6, 
1967. the Government is obliged either to tender return of the pro- 
ceeds of the check or to consent at this late date to the plaintiff's 
filing an appeal from the judgment in the United States v. Erin 
Metals and USF&G case in the Arizona Circuit Court. 


Otherwise, the plaintiff here puts itself in the untenable posi- 
tion of investing its agent, retroactively and unofficially, with 
authority to accept the consideration, while continuing to deny its 
authority to render the performance for which the consideration 
was Offered. 


15 


II. 


THE PLAINTIFF'S FAILURE TO EXERCISE DUE DILI- 
GENCE IN PROSECUTING ITS CLAIM AGAINST ERIN! 
METALS, WHILE NOT POSING AN ABSOLUTE BAR TO) 
THE INSTANT ACTION, REPRESENTS NEVERTHELESS| 

A “FACTOR TO BE CONSIDERED BY THE COURT IN, 
ee THE EQUITIES” IN THIS ACTION AND SHIFTS 
THE BALANCE IN FAVOR OF DEFENDANT 


Plaintiff below argued and the Court held that the deferse of 
laches was not available against the United States. The plaintiff 
asserted, and the Court accepted, that defendant’s argument was to 
the effect that the principle of laches posed an absolute bar to the 
United States in a court of equity. To be sure, “the principles of 
subrogation are equitable in nature,” as the United States repeatedly 
stressed below. The defendant’s argument was and is, that even if 
it be assumed that the plaintiffs immunity from the defense of 
laches (posed as an absolute bar), is impenetrable, its lack of 


diligence in enforcing its rights is nevertheless a factor to be con- 
sidered by a court of equity in “weighing the equities.” 


Therefore the authorities relied upon by the plaintiff, and 
accepted by the court [i-e., United States v. Summerlin, 310 US. 
414 (1940): Guaranty Trust Company vy. United States, 304 U.S. 
126 (1937): Board of Commissioners v. United States, 308 US. 343 
(1939) ], are not dispositive of the argument actually advanced. In- 
deed, Guaranty Trust vy. United States, supra, at 132, points up an 
important limitation on the immunity of the plaintiff to the defense 
of laches, per se. | 

| 


“The rule . . . that the sovereign is exempt from 
the consequences of its laches, and from the opera- 
tion of statutes of limitations appears to be a survi- 
val of the prerogative of the Crown. ... The source 
of its continuing vitality . . . is to be found in the 
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public policy now underlying the rule . . . of preserv- 
ing public rights . . . from injury and loss by the 
negligence of public officers. ... The rule is sup- 
portable now because its benefit and advantages 
extend to every citizen, including the defendant, 
whose plea of laches or limitation it precludes. .. .” 


However, the court goes on to make this crucial distinction: 


“; .. Very different considerations apply where the 
foreign sovereign avails itself of the privilege . . . of 
suing in our court. . . . by voluntarily appearing in 
the role of suitor it abandons its immunity from suit 
and ‘subjects itself to the procedure and rules of deci- 
sion' governing the forum which it has sought. Even 
the ‘domestic sovereign by joining in suit accepts 
whatever liability the court may decide to be a rea- 
sonable incident of that act. U.S. v. The Thekla, 
266 U.S. 328, 340, 341; U.S. v. Stimson, 197 U.S. 
200. 205: The Davis, 10 Wall 15; The Siren, 7 Wall 
152, 159. 


* * * 


“|. that this is the guiding principle sufficiently 
appears in the many instances in which courts have 
narrowly restricted the application of the rule nullum 
tempus in the case of the domestic sovereign.” [foot- 
note 3—“The presumption of a grant by lapse of time 
will be indulged against the domestic sovereign. 
United States v. Chabes, 159 U.S. 452, 464.”] Guar- 
anty Trust Company v. United States, supra, at pp. 
134-135. (Emphasis added.) 


In United States v. 597.75 Acres of Land, Etc., (W.D. La., 
1965), 241 F. Supp. 796, the court was to reiterate in express lang- 
uage this same principle articulated so long before in Guaranty Trust 
Company v. United States. 
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. . . As we pointed out in United States v. State 
of Louisiana, 229 F. Supp. 14, p. 14 (W.D. La, 1964): 


‘The cases are legion to the effect that where the’ 
United States, as a suitor, exercises its Tight to invoke 
the jurisdiction of the federal courts, it is subject to 
the same rules . . . to the same extent as any private 
party litigant . 


‘In the very nee case of Carr v. United States, 98 
U.S. 433, 25 L.ed. 209(1879) the Supreme Court | 
drew the distinction between suits brought by the | 
Government where the aid of the court was sought | 
to establish or reclaim the sovereign’s rights in Prop- | 
erty and suits brought by individuals against the | 
Government to deprive it of its title. It was pointed 
out in that decision that in cases falling into the first 
category, the prior rights of others to the same prop- 
erty will be adjudicated and allowed, and that such | 
adjudication by the court is binding upon all | 
parties... .” U.S. v. 597.75 Acres of Land, Etc., 
supra, at pp. 799-800. (Emphasis in original.) 


| 

The defendant has never challenged either the existence or the 
vitality of the doctrine which renders the United States immune to 
such a large extent from the defense of laches. What it has| | asserted. 
and what neither the plaintiff nor the court below has argued in 
terms, is, in effect, that all the elements of the instant case, are 
affected by another equitable doctrine, i.e., “he who seeks equity 
must do equity.” The defendant has asserted that while this 
doctrine, like so many equitable doctrines, might apply less strin- 
gently to the United States than to a private litigant, it is not never- 
theless, altogether inapplicable in a case in which the United States, 
as suitor, invokes the aid of equity. | 


> 


Indeed, there is ample evidence of the fact that “in recent years 
the court has regarded the defense of sovereign immunity with “dis- 
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favor’. and has viewed more liberally waivers of such immunity.” 
Wright, Federal Courts, Section 22, at p. 61. If this case is to turn 
on the equities, a valid objection can certainly be made by the 
defendant to the plaintiff’s rejecting the majority of equitable con- 
siderations in this case as inapplicable to the sovereign. The oft- 
quoted dissent of Mr. Justice Jackson, in Federal Crop Insurance 
Corporation v. Merrill. cited below by plaintiff in another context, 
is well taken here: 


“It is very well to say that those who deal with 
the Government should turn square comers. There 
is no reason why the square comers should consti- 
tute a one-way street.” Federal Crop Insurance 
Corporation v. Merrill, supra. pp. 387-388. 


It goes without saying, of course, that laches is not a valid 
defense, nor even a valid “factor to be considered in weighing the 
equities,” unless the defendant can show prejudice because of the 
delay. 2 Pomeroy Equity Jurisprudence, § 419 d at pp. 177-180. 
That the defendant in the instant case was SO prejudiced, is mani- 
fest. The fact of Erin Metals’ insolvency as early as 1958 (the time 
of its breach) has never been contested by the defendant. What has 
been asserted is that for almost six years the United States slept on 
its rights, while such assets as remained collectible from the princi- 
pal dwindled steadily. The court below made much of the argument 
of plaintiff that it was not “until after plaintiff instituted its action 
against Erin Metals and defendant that the defendant executed on its 
judgment against Erin Metals... .” But it is far more fair to say, 
that it was not until after defendant had recovered a judgment from 
Erin Metals, that plaintiff instituted its action against Erin Metals 
and defendant. 


There is every reason to believe that what plaintiff has styled 
“the last asset of the insolvent debtor’s property,” would have gone 
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the way of all of the principal’s other assets, but for the fact that 
the defendant timely instituted its action, in the face of the plain- 


tiffs continued slumber. 


There has been no showing made that had the United States 
acted vigilantly, it might not have recouped its own losses under the 
contract, in full, and still left sufficient assets as to enable defendant 
to recover its losses as well. 


In light of the above, then, the plaintiff cannot invoke the aid 
of equity to sustain its claim, while denying the aid of equity to 
defendant with respect to the bulk of the elements present in the 
instant case. 


CONCLUSION 


For the foregoing reasons, the summary judgment for the 
plaintiff-appellee should be reversed, and the case remanded with 
instructions to enter judgment for the defendant-appellant, or.| in the 
alternative, to order a trial on the merits. 


Respectfully submitted, 


AUSTIN P. FRUM, | 
1701 K Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
Of Counsel: 
JACKSON, GRAY & LASKEY 
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IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


UNITED STATES OF AMERICA 
Plaintiff | 
Civil Action 


ie No. 1948-67 


UNITED STATFS FIDELITY & | 
GUARANTY COMPANY 


Defendant 
RELEVANT DOCKET ENTRIES 


1967 
July 26 - Complaint, appearance. 
July 26 - Summons. 
August 14 - Appearance of Jackson, Gray & Laskey as at- 
torneys for defendant. | 
September 8 - Answer of Defendant to complaint. 
September 8 - Calendar. 
October 10 - Interrogatories of plaintiff to defendant. 
December 4 - Answer of defendant to interrogatories. 
1968 


March 21 - Motion of plaintiff for summary judgment. 


March 27 - Called. Pretrial examiner. | 
June 5 - Opposition of defendant to Plaintiff's Motion for sum- 
mary judgment. | 
June 5 - Cross-motion of defendant for summary judgment. 
June 5 - Defendant's Statement of material facts as'to which 
there is no issue. 
June 25 - Opposition of plaintiff to cross-motion for summary 
judgment and Reply to defendant's opposition to plaintifffs motion 
for summary judgment. 
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June 25 - Plaintiff's Statement of material facts as to which 
there is no issue. 

October 9 - Order granting motion of plaintiff for summary 
judgment and denying cross-motion of defendant for summary judg- 
ment. 

October 24 - Notice of appeal by defendant from Order of Octo— 
ber 3, 1968. 


{Filed July 26, 1967] 
COMPLAINT FOR MONEY AND FOR AN ACCOUNTING 

1. Plaintiff, United States of America, brings this action against 
the United States Fidelity & Guaranty Company, a corporation main- 
taining an office and doing business in the District of Columbia, pur- 
suant to 28 U.S.C. § 1345. 

2. On June 12, 1958, plaintiff and Frin Metals Corporation of 
Arizona (hereafter "Erin Metals”) entered into Contract No. AF 
04(607)s-1478, under which Erin Metals agreed to purchase certain 


aircraft from plaintiff and remove these aircraft from plaintiff's 
property. 

3. Defendant executed a performance bond in favor of plaintiff, 
dated June 2, 1958, in the penal sum of $80,849.40, guaranteeing the 
faithful performance of the above contract by Erin Metals. 


4. Erin Metals failed to perform its obligations under the above 
contract, and the Armed Services Board of Contract Appeals found 
it liable to plaintiff on the contract in the amount of $242,445.39. 

5. On or about April 23, 1965, defendant brought an action 
against Frin Metals in the Superior Court of the State of Arizona, 
Pima County, No. 89656. 


| 
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6. The complaint in the Arizona Superior Court action by de- 
fendant against Frin Metals [a copy of which is annexed hereto as 
"Exhibit A"] alleged (in paragraph XIV) that defendant herein was 
liable to the plaintiff herein on the above-mentioned performance 
bond, and also alleged (in paragraph XV) that Erin Metals had con- 
tracted to save defendant harmless and to place defendant "in funds" 
before defendant was required to make any payment to plaintiff here- 

7. On or about June 11, 1965, judgment was entered in the Ari- 
zona Superior Court against Erin Metals and in favor of the defend- 
ant herein in the amount of $80,849.40, plus attorney's re costs 
and expenses. 

8. On March 15, 1966, plaintiff brought an action in the United 
States District Court for the District of Arizona against Erin Met- 
als and the defendant herein, Civil No. 2156-Tuc. The complaint 
in that action prayed for damages against Frin Metals for breach of 


the contract mentioned in paragraph 2 above in the amount of $242,- 
445.39, plus interest, and for recovery against the defendant herein 
on the performance bond mentioned in paragraph 3 above in 
the amount of $80,849.40, plus interest. 

9. On or about August 26, 1966, defendant caused to be sold at 
a sheriff's sale certain real property belonging to Erin Metals, in 
accordance with a writ of special execution on the judgment against 
Erin Metals mentioned in paragraph 7 above. The "Return of Sale", 
filed with the Arizona Superior Court on or about Septerhber 7, 1966 
[a copy of which is annexed hereto as "Exhibit B"'}, stated that the 
sale price was $34,700. The president of Frin Metals has informed 
plaintiff that this property was the last remaining asset of Erin 
Metals. | 

10. On December 19, 1966, judgment was entered in favor of 
plaintiff herein against Erin Metals in the District Court for the Dis- 
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trict of Arizona, in the suit mentioned in paragraph 8 above, for 
$242 445.39, plus interest and costs. No part of this judgment has 
been paid by Erin Metals. 

LI. On February 7, 1967, judgment was entered in favor of plain- 
tiff herein against defendant herein in the District Court for the Dis- 
trict of Arizona, in the suit mentioned in paragraph 8 above, for $80,- 
$49.40, plus interest and costs. This Judgment has been satisfied in 
full. 


12. Erin Metals still owes plaintiff the amount of the judgment 
mentioned in paragraph 10 above less the amount paid by defendant 
in satisfaction of the judgment mentioned in paragraph 11 above, 
which debt now exceeds $200,000. Execution against Erin Metals has 


been returned unsatisfied. 


13. At all’ times subsequent to Erin Metals breach of its con- 
tract with plaintiff in 1958, and more specifically on April 23, 1965, 
June 11, 1965, and August 26, 1966, the dates mentioned above in 
paragraphs 5, 7, and 9, respectively, Erin Metals was insolvent in 
the sense that its liabilities were greater than its assets. 


14. Plaintiff made demand upon defendant on May 17, 1967, for 
the value of the property mentioned in paragraph 9 above, but defend- 
ant has refused to pay any part of this indebtedness. 

WHEREFORE plaintiff prays judgment against defendant in the 
amount of $34,700, with interest at the legal rate from the date de- 
fendant caused! Erin Metals’ property tobe sold, August 26,1966, and 


costs; plaintiff further prays for an accounting by defendant for the 


value of any other property which at any time was owned by Erin 
Metals and which was realized on by defendant; and plaintiff further 
prays for an order directing defendant to turn over to plaintiff any 


property or the proceeds therefrom which defendant may obtain in 
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| 
connection with its right of indemnification from Erin Metals, or in 


connection with any rights defendant may have or claim 


to have in 


relation to its performance bond mentioned in paragraph 3 above, in 
order that the debt owing from Erin Metals to plaintiff be fully satis- 


fied before defendant is indemnified in any amount. 
David G. Bress 


United States Attorney 


Joseph M. Hannon 


Assistant United States Attorney 


Henry J. Monahan 


Assistant United States Attorney 


EXHIBIT A 


[Filed Apr. 23, 1957] 


IN THE SUPERIOR COURT OF THE 
STATE OF ARIZONA 


IN AND FOR THE COUNTY OF PIMA 
United States Fidelity and Guaranty 
Company, a corporation, 
Plaintiff, 
v. No. 89656 


Erin Metals Corporation of Arizona, 
an Arizona Corporation, and Nicko- 
las W. Genematas, 

Defendants 


Comes now the plaintiff and states this claim: | 
I 


Complaint (Contract) 


At all material times mentioned herein, Nickolas W. Genematas 


was 2 resident of the County of Pima, State of Arizona; 


at all mate- 


rial times mentioned herein the United States Fidelity and Guaranty 
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Company was a corporation organized and existing under the laws of 
the State of Baltimore [sic], and was carrying on business through its 
agent S. A. Kostan Agency in the City of Tucson, County of Pima, 
State of Arizona; and Erin Metals Corporation of Arizona was an Ari- 
zona corporation duly qualified and doing business in the State of Ari- 
zona. 
0 

That on the 12th day of June in the year of 1958, in the County of 
Pima, State of Arizona, the United States Government, by and through 
their agent, Mr. Hugh Polando, Arizona Aircraft Storage Branch, Da- 
vis-Monthan Air Force Base, Tucson, Arizona, and the Erin Metals 


Corporation of Arizona, by and through their agents, Frank D. Chew 


as President, James A. Lister as Vice President, C. N. Pappadeas, 


as Secretary, and Nickolas Genematas as Treasurer, did execute in 
writing a contract under and by the terms of which the Erin Metals 
Corporation did covenant to pay $404,247.00, and did covenant to fur- 
nish the United States Government with a Bid Bond in the amount of 
$80,849.40, in return for which the United States Government did 
promise to sell to said Erin Metals Corporation 141 B-26 Aircraft 
at said price of $404,247.00. 
II 
This document, entitled AF04-(607)-s-1478 was executed, signed 
and accepted, and thereby became a binding agreement on June 2, 
1958. 
IV 
That on the 2nd day of June in the year of 1958, in the County of 
Pima, State of Arizona, the United States Fidelity and Guaranty Com- 
pany by and through their agent S. A. Kostan Agency, and the Erin 
Metals Corporation, by and through their agents as stated, did enter 
into and execute in writing a contract under and by the terms of 
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| 
which the United States Fidelity and Guaranty Company did bond the 
Erin Metals Corporation, in accordance with contract AF04-(607)-s- 
1478, in the amount of $80,849.40. | 
V | 

This document, entitled 12-1540-58 was executed, signed and 
accepted, and thereby became a binding agreement on Juhe 2, 1958. 
VI 

All conditions have occurred, or the United States Fidelity and 
Guaranty Company, in accordance with said contract, has performed 
all conditions required thereof by the terms of said contract and said 


Bond. 


vu 
Said Erin Metals Corporation, by and through its agent and presi- 
dent Frank D. Chew, did receive notice in writing from the United 
States Government, by and through their agent, Donald L. Schultz, 
Air Force Contracting Officer, San Bernardino, Air Material Area, 
U.S. Air Force, Norton Air Force Base, California, on August 6, 
1958, that the Erin Metals Corporation was not complying with the 
terms of the above entitled contract. | 
va | 
August 29, 1958, said Erin Metals Corporation by and through 
their agent as aforementioned, did receive from the United States 


Government, by and through their agent as stated, absolute notice 


of termination of the same stated contract. 
IX | 
That the Armed Services Board of Contract Appeals on Novem- 
ber 19, 1959, adjudicated that the Erin Metals Corporation of Ari- 
zona was in default on the said contract entitled AF-04-(607)-s- 
1478; and further that the said Erin Metals Corporation was liable 
on the said contract in the amount of $404,247.00; that the said Erin 
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Metals Corporation had admitted that they are financially unable to 
comply with the terms of the said contract; the [sic] therefore the 
said United States Fidelity and Guaranty Company has become liable 
to the extent of the performance and penalty bond in the amount of 
$50,549.40. 
xX 
Said Erin Metals Corporation of Arizona did contest the above 
termination by the United States Government, and did contest said 
liability on same contract before the Armed Service Board of Con- 
tract Appeals on April 22, 1959, and on April 23, 1959, unsuccess- 
fully. 
XI 
Said Erin Metals Corporation motion for reconsideration pre—- 
sented to the Armed Services Board of Contract Appeals on Novem- 
ber 19, 1959, was denied. 
Xi 
That the United States Fidelity and Guaranty Company has rea- 
son, and upon information believes that the Erin Metals Corporation 
of Arizona is financially insecure. 
XI 
On April 9, 1965, the United States Air Force through its Air 
Force Contract Management Division has made findings of fact and 


demand for payment of excess costs against Erin Metals Corpora- 


tion of Arizona. Copy of said demand is attached hereto, made 
a part hereof, and incorporated herein by reference, being Exhibit 
nat. 
XIV 
Thus, as a direct result thereof, the United States Fidelity and 
Guaranty Company became liable on the said contract or bond en- 
titled 12-1540-58. 
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XV 

That on the 2nd day of June in the year of 1958, in the County of 
Pima, State of Arizona, the defendants Erin Metals Corporation of 
Arizona and Nickolas W. Genematas, in consideration that the 
plaintiff, United States Fidelity and Guaranty Company would become 
surety for Erin Metals Corporation of Arizona, did by executing and 
undertaking contract 12-1549-58 promise to save the plaintiff harm- 
less from and against all damages costs and charges which the plain- 
tiff might sustain by reason of his becoming surety as aforesaid and 


did promise: | 


"to indemnify the Company against all loss, damages, 
claims suits, costs and expenses whatever, includ- 
ing court costs and counsel fees at law or in equity, 
or liability therefor, which the Company may sustain 
or incur by reason of executing or procuring said 
bond, or making any investigation on account of 
same, or procuring its release or evidence there- 
of from same, or defending, prosecuting or settling 
any claim, suit or other proceeding which may be 
brought or threatened by or against any of the) 
undersigned or the Company in connection with 
same or any collateral security hereunder or any 
of the agreements herein contained, and to place 
the Company in funds before it shall be required 
to make any payment." | 


XVI 
That said contract is just and reasonable, and the consideration 
‘of $1,212.74 for said bond, being the premium at the rate of $15.00 
per thousand dollars of the amount of the bond is adequate and fair. 
xv | 
The United States Fidelity and Guaranty Company by and through 
their agents have repeatedly requested Nickolas W. Genematas or the 


agent of Nickolas W. Genematas, Attorney John Mesch, to perform 


the above entitled contract in accordance with its terms, and the de- 


fendant has failed and refused to fulfill same. 
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Nickolas W. Genematas has the capabilities, capacity and is 
empowered to also perform the aforementioned contract of indem- 
nity in accordance with his agreement. 

XIX 

That the plaintiff has incurred expenses, costs, and attorney's 
fees in connection with this matter, proof of which will be deter- 
mined at a trial! hereof and that a reasonable attorney's fee is 10 
per cent of the principal sum of said bond. 

WHEREFORE, plaintiff prays for judgment against Erin Metals 
Corporation of Arizona and Nickolas W. Genematas, and each of 
them, in the amount of $80,349.40, for its costs and expenses in- 
curred in connection with this matter and the filing of this action, for 
attorney's fees in the amount of 10 per cent of the principal sum of 
said bond, and for such other and further relief as to the Court 
seems proper. ; 


Law Offices 
LEONARD EVERETT 


By /s/ Stanley L. Parchey 
Attorney for Plaintiff 
STATE OF ARIZONA ) 
COUNTY OF PIMA ) 

Comes now United States Fidelity and Guaranty Company, a cor- 
poration, by and through its Claims Manager, J. Carl Riney, Jr., 
who being first duly sworn upon his oath, deposes and says: 

That his [sic] is the Claims Manager for the Plaintiff in the 
above entitled action. 

That he has read and knows the contents of the foregoing Com- 


plaint; that the matters and things alleged therein are true of his 


own knowledge, information and belief. 
/s/ J. Carl Riney, Jr. 
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Subscribed and sworn to before me, a Notary Public, this 26th 
| 


day of April, 1965. 


/s/ Mary A. Weigand 


Deputy 


EXHIBIT B 


[Filed Sept. 8, 1966] 


IN THE SUPERIOR COURT OF THE 
STATE OF ARIZONA 
IN AND FOR THE COUNTY OF PIMA 


United States Fidelity and Guaranty 
Company, a corporation, 
Plaintiff, 
No. 89656 


We Return of Sale 


Erin Metals Corporation of Arizona, Real Property 


an Arizona Corporation, and Nicko- 
las W. Genematas, 
Defendants 


CERTIFICATE OF SALES OFFICER 


STATE OF ARIZONA ) 


COUNTY OF PIMA )~ | 


I, as DEPUTY AND SALES OFFICER FOR THE SHERIFF of 
said County of Pima, State of Arizona, do certify as follows: 

1. That on the 29th day of July, 1966, I received 4 Writ of Spe- 
cial Execution in the above entitled matter; that by virtue thereof I 
levied or caused to be levied upon the following described real prop- 


erty, to wit: | 


Lot 1, Block B, Alvernon Manor, accordi 


to 


Book ''A"' of Maps and Plats and recorded at 
page 77 thereof in the Recorder's office of the 


County of Pima, State of Arizona. | 
| 
| 
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That I noticed or caused to be noticed the said property for 


sale, as the law directs, and all as prescribed by the Arizona Re- 
vised Statutes. 

3. That at the time and place mentioned in said Notice of Sale 
l attended and offered the said property for sale for cash at public 
auction. I sold the entire parcel of property at the highest and best 
bid made by the buyer, which bid was in the amount of $34,700.00 
and which buyer was Oracle Foothills Estates, Inc. 

4. That no deed has been delivered to said buyer, but that same 
will be delivered if and when the redemptive period prescribed by 
law expires. 

3. My receipts and disbursements are as follows:— 

I further certify that this Writ is returned satisfied to the ex- 


tent of $34,700.00, leaving a deficiency of $57,147.57. 
Dated September 7, 1966. 


/s/ Weldon V. Green 
Sheriff 


By /s/ Allen M. Spencer 
Deputy 


[Filed Sept. 8, 1967] 
ANSWER TO COMPLAINT 


FIRST DEFENSE: 
The complaint fails to state a cause of action upon which relief 


may be granted. 
SECOND DEFENSE: 
1. The allegations of paragraph | of the complaint are admit- 


ted. 
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2. This defendant admits the existence of the contract describ- 
ed in paragraph 2 of the complaint but states that the contract docu- 
ment is the best evidence of its contents. 
3. This defendant admits the existence of the bond described 
in paragraph 3 of the complaint but states that the contract document 
is the best evidence of its contents. | 
4, The allegations of paragraph 4 of the complaint are admitted. 
5. This defendant admits bringing action against Erin Metals 
as described in paragraph 5 of the complaint and states that one 


Nickolas Genematas was also a defendant in said cause. 

6. The defendant admits that Exhibit A annexed to the complaint 
is a true copy of the complaint filed by the defendant in the Superior 
Court of the State of Arizona, County of Pima, No. 89656, but states 
that said Exhibit A is the best evidence of the allegations contained 
therein. 
7. The defendant states that the allegations of paragraph 7 of 
the complaint are admitted, but further that said judgment has been 
satisfied [sic] by payment to the plaintiff of $108,036.37 upon the ex- 


pressed understanding set forth in Exhibit "A" attached hereto. 

8. The defendant admits that plaintiff brought an action as de- 
scribed in paragraph 8 of the complaint but states that the actual 
complaint document is the best evidence of the allegations contained 
therein. | 

9. The defendant admits the allegations contained in paragraph 
9 except that it states that it is without knowledge or information suf- 
ficient to form a belief as to the truth of the averment that the presi- 
dent of Erin Metals has informed the plaintiff that this property was 
the last remaining asset of Erin Metals, and states that the plaintiff 
had knowledge of or should have had knowledge of or negligently 
failed to gain knowledge of said sheriff's sale as well as the price re- 
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ceived therefrom as said sale was preceded by published notice and 
the sale itself was conducted openly, publicly and in accordance with 
the laws of the State of Arizona. 

10. The allegations of paragraph 10 of the complaint are admit- 
ted except that the apparent implication that no part of said judgment 
has been paid is denied since, so far as plaintiff is concerned, the 
payment made by this defendant is a payment thereon. It is true, 
however, that no payment has been made by Erin Metals. 


Il. The allegations of paragraph II of the complaint are admit- 


ted. 

12. 13. The defendant states that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of the averments 
contained in paragraphs 12 and 13 of the complaint. 

14. The defendant admits the averments of paragraph 14 of the 
complaint but says that it rejected the same because this defendant 
is not indebted to the plaintiff. By bringing this cause the plaintiff 
is attempting to benefit from the diligence and effort of the defend- 
ant, who is only ‘secondarily liable to the plaintiff, and the plaintiff 
has failed to gain from Erin Metals, the entity primarily liable to 
it, the relief it now seeks from this defendant. 

THIRD DEFENSE: 

As a separate and affirmative defense this defendant alleges 
that this cause of action is barred by the Statute of Limitations for 
the reason that approximately eight (8) years have passed from the 
date on which this cause arose. 

FOURTH DEFENSE: 

As 2 separate and affirmative defense this defendant alleges 
that the plaintiff is guilty of laches in the prosecution of this claim 
and that this defendant has been unduly prejudiced thereby and that 
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demand upon this defendant is untimely and works an extreme hard- 
ship on the defendant to defend this case. 
FIFTH DEFENSE: 

As a separate and affirmative defense this defendant esiiees that 
the recovery sought by the plaintiff is barred by the doctrine of 
accord and satisfaction in that the plaintiff has accepted payment of 
$108,036.37 in satisfaction of its judgment in the case of United States 

of America v. Erin Metals Corporation, etc., et al., Civil Action No. 
2156, in the United States District Court for the District of Arizona 
under the expressed conditions and understanding set forth in Exhibit 
"A" attached hereto. 
SIXTH DEFENSE: 

As a separate and affirmative defense this defendant alleges 
that recovery sought by the plaintiff is barred by the doctrine of 
estoppel by judgment for the reason that the claim for relief now 


being prosecuted was included in the plaintiff's cause of action 


against this defendant in the case of U.S.A. v. Erin Metals Corpo- 
ration, etc., et al. Civil Action No. 2156 in the United States District 
Court for the District of Arizona, and accordingly the plaintiff has 
waived the claim asserted in this cause and is estopped from recov- 
ery in the manner and amount now sought from this defendant. 
JACKSON, GRAY & LASKEY | 


By: /s/ James R. Treese 
Attorney for Defendant 
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{Exhibit A to Answer to Complaint] 
March 6, 1967 


Miss Jo Ann D. Diamos 
Assistant U.S. Attorney 
Federal Building 
Tucson, Arizona 


Re: United States of America v. Erin Metals Corporation of 
Arizona, and United States Fidelity and Guaranty 
Company Case No. Civil 2156 — Tuc. 


Dear Miss Diamos: 

As you know, the Court gave us thirty (30) days in which to sa- 
tisfy the judgment in the above entitled matter. My company has 
agreed not tofile!an appeal in consideration of the government satis- 
fying the judgment in the amount of the enclosed draft and not taking 
any further action against USF&G in this matter. 

Accordingly', I enclose draft #13688 in the amount of $108,036.37 
made payable to the United States of America which amount repre- 
sents the judgment plus taxable costs. 

I enclose original and one copy of Satisfaction of Judgment. 


Would you please sign the original Satisfaction and return it to me 
and I will file it. 
Thank you. 


With best regards, 
Leonard Everett 
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(Filed Dec. 4, 1967] 
ANSWER OF DEFENDANT TO DEERE Onees 
Comes now the defendant, United States Fidelity and Guaranty 
Company, and answers the interrogatories propounded by the plain- 
tiff as follows: | 


1. Paragraph 9 of the complaint states in part 
that the sale price of the real property in | 
question was listed on the "Return of Sale’ "t 
as $34,700.00. Your answer admitted this’ 
allegation. State whether the actual sale 
price was $34,700.00, and, if it was not, 
what the actual sale price was. 


Answer: The actual sale price was $34, 700. 00. 


. State whether any counsel for or represents 
tive of plaintiff in the case of United States v. 
Erin Metals Corporation of Arizona and United 
States Fidelity & Guaranty Company, Civil 
2156-TUC. (D. Ariz.), made any oral or writ- 
ten representation to you or your attorney in 
that case that the Government would take no 
further action against you if you satisfied the 
judgment in that case. | 


Answer: No oral or written representation 
was made by any counsel or representative 
of the Government. It was made clear by the 
Government's endorsement and acceptance of 
a check dated March 6, 1967 in accordance 
with the provisions of the defendant's letter 
dated March 6, 1967, copy of which is attached 
as Exhibit NG to the answer filed herein. 


If the answer to Interrogatory No. 2 is that 
some such representation was made, state 
the circumstances of this representation, | 
who made it, what if any document contains 
it, and the substance of this representation. 


Answer: Not applicable. 


. State whether, aside from the execution upon 
the real property mentioned in paragraph 9 of 
the complaint, any other action has been taken 

| 


App. Is 


by you to collect the judgment mentioned in 
paragraph 7 of the complaint, either against 
Erin Metal Corporation of Arizona or against 
the other defendant in that action (see para- 
graph 5 of the answer herein), Nickolas Gene- 
matas. 


Answer: No. 


5. If the answer to Interrogatory No. 4 is that some 
other action has been taken describe the nature 
of that action and the results, if any, of that ac- 
tion. 


Answer: Not applicable. 
Dated this Ist day of December, 1967. 


JACKSON, GRAY & LASKEY 


By: /s/ James R. Treese 
Attorneys for Defendant 


[Filed Mar. 21, 1963] 
MOTION OF PLAINTIFF FOR SUMMARY JUDGMENT 
The plaintiff, the United States of America, by its undersigned 
counsel, moves the Court for summary judgment against the defend- 


ant on the ground that the record herein discloses that there is no 


genuine issue of material fact and that plaintiff is entitled to judg- 
ment as a matter of law. Attached in support thereof is the State- 
ment required by the local rules. A memorandum of points and au- 
thorities is also attached. 


/s/ Edwin L. Weisel, Jr. 
Assistant Attorney General 


/s/ Russell Chapin 
/s/ Mary E. Folliard 


Of Counsel: Attorneys, Department of 
David G. Bress Justice 
United States Attorney Attorneys for Plainitff 
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[Filed June 5, 1968] 


OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT AND DEFENDANT'S 
CROSS-MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, United States Fidelity and Guaranty 
Company, by and through their attorneys, and moves the Court to 


deny plaintiff United States of America's motion for summary judg- 

ment and to grant the defendant's cross-motion for summary judg- 

ment and for reasons therefor states that: | 

1. No genuine issue of material fact exists in this cause. 

2. Defendant is entitled to judgment both as a matter of law and 

of equity and in support thereof the defendant respectfully refers the 
Court to its Memorandum of Points and Authorities filed with this 

Motion for Summary Judgment. | 

Jackson, Gray & Laskey 


By: /s/ James R. Treese 
Attorneys for Defendant 


[Filed June 5, 1968] 


DEFENDANT'S STATEMENT OF MATERIAL 
FACTS AS TO WHICH THERE IS NO ISSUE 


I. On June 12, 1958, the United States of America (hereinafter 
referred to as "United States") and Erin Metals Corporation of Ari- 
zona (hereinafter referred to as "Erin Metals") entered into Contract 
No. AF04(607)s-1478, by which Erin Metals agreed to purchase and 
remove certain aircraft from the property of the United States. 

2. Asa prerequisite to the aforesaid contract, the United States 
and Erin Metals negotiated for a performance bond (not otherwise 
required by statute) in favor of the United States guaranteeing that 
Erin Metals would perform as required under the contract. 
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3. On June 2, 1958, defendant, United States Fidelity and Guar- 
anty Company (hereinafter called "USF&G") executed a performance 
bond in favor of the United States guaranteeing performance of Con- 
tract No. AF04(607)s-1478 by Erin Metals. 

4. Erin Metals failed to perform its obligations under the con- 
tract, and the Armed Services Board of Contract Appeals, on Novem- 
ber 19, 1959, found Erin Metals liable to the plaintiff on the contract 
in the amount of $242,445.39. 

5. On April 23, 1965 (five years and five months after the 
Armed Services Board of Contract Appeals decision) USF&G filed 
suit against Erin Metals in the Superior Court of the State of Ari- 
zona, Pima County No. 89656, based on Erin Metals' agreement to 
indemnify as a principal USF&G on the performance bond protecting 
the United States. (A copy of the complaint in the case brought by 
USF&G has been annexed as Exhibit "A" to the complaint filed in this 
action). 

6. On June 11, 1965, judgment was entered in the Arizona Su- 
perior Court against Erin Metals and in favor of USF&G in the 
amount of $80,849.40, plus attorney's fees, costs and expenses. 

7. On March 15, 1966 (more than six years after the Armed 
Services Board of Contract Appeals had established liability in its 
favor) the United States brought an action in the United States Dis- 
trict Court for the District of Arizona in Tucson against Erin Met- 
als and USF&G in a case designated as Civil Action No. 2156. In that 
action the United States sought damages against Erin Metals for 
breach of contract in the amount of $242,445.39 plus interest and for 


recovery against USF&G on the performance bond in the amount of 
$80,849.40 plus interest. 

8. On August 26, 1966, and following notice by publication, 
USF&G caused tobe sold at a sheriff's sale certain real property 
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belonging to Erin Metals which had been attached by USF&G, in ac- 
cordance with a writ of special execution on the judgment it held 
against Erin Metals mentioned in paragraph 7 above. The ac- 
tual sale price for said property was $34,700.00 from which the de- 
fendant received $29,572.75 after payment of costs and attorney's 
fees. On October 26, 1966, USF&G notified the United States about 
the aforesaid sheriff's sale by a letter, copy of which is attached 
hereto as Exhibit No. "1". | 
9. On or about November 10, 1966, and following notice of the 
sheriff's sale from USF&G as aforesaid, the United States filed an 
amended complaint in its action against Erin Metals and the! United 
States [sic—should be "United States Fidelity & Guaranty Company"] 
in the United States District Court for the District of SEES 
"9" In its amended complaint, the United States did not seek from 
USF&G the proceeds of the sheriff's sale of the real property of 
Erin Metals. 
10. On November 16, 1966, the United States acknowledged in 
writing the USF&G letter of October 26, 1966; copy of said acknowl- 
edgment attached hereto as Exhibit No. "3". | 
LL. On December 19, 1966, judgment was entered in fayor of 
the United States against Erin Metals in the District Court for the 
District of Arizona for $242,445.39 plus interest and costs. 
12. On February 7, 1967, judgment was entered in favo r of the 
United States against USF&G in the District Court for the District 
of Arizona in the amount of $80,849.40 plus interest and costs. On 
March 6, 1967, counsel for USF&G sent a letter, copy of which is at- 
tached hereto as Exhibit No. "4", to the United States enclosing a 
check in the amount of $108,036.37 in satisfaction of its judgment 
and further offering not to file an appeal provided the United States 
would sign a satisfaction of judgment and agree to "not taking any 
further action against USF&G in this matter." | 
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18. On July 6, 1967, the United States accepted by cashing the 
check in satisfaction of all claims against USF&G. No appeal was 
taken by USF&G in the case of United States of America v. Erin Met- 
als and USF&G in the District Court for the District of Arizona. 

14. In the instant action, the United States is seeking judgment 
against USF&G in the amount of $34,700.00 with interest at the legal 
rate from the date USF&G caused Erin Metals’ property to be sold 
and an order directing USF&G to turn over to the United States any 
property or proceeds which USF&G may obtain in connection with 
its right of indemnification from Erin Metals or in connection with 
any rights USF&G may have in relation to its performance bond 
hereinabove described. 

JACKSON, GRAY & LASKEY 


By: /s/ James R. Treese 
Attorneys for Defendant 
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[Exhibit No. 1 to Defendant's Statement of Material Facts as| to Which 
There Is No Issue] 


ROBERTSON, CHILDERS, EVERETT, BURKE & DRACHMAN 
Nineteeth Floor 
Tucson Federal Savings Tower 
P. O. Box 2268 
Tucson, Arizona 85702 


October 26, 1966 


Mr. Russell Chapin 

Chief, General Claims Section 
JWD:MDA:meg 

77-8-273 

United States Department of Justice 
Washington, D.C. 20530 


Re: United States v. Erin Metals Corporation of Arizona, 
and United States Fidelity and Guaranty Company 
Civil No. 2156-TUC. 


Dear Mr. Chapin: 
I received your letter dated September 21, 1966 renerding the 
above captioned. Please be advised that notwithstanding anything 


you may have heard to the contrary from Mr. Chew or others USF- 

&G had nothing to do whatsoever with any of the Erin Metals proper- 

ties insofar as liquidating any assets of Erin Metals. 
USF&G obtained a judgment against Erin Metals and then levied 


an execution on the real property belonging to the Soe situated 
here in Pima County, Arizona. 
As a result of this levy the property was sold at Sheriff's Sale 
and with the exception of certain costs incurred in connection with 
handling and representation in this matter, the assets have been 
placed in a Federal Savings and Loan Association here in Tucson. 
We expect indemnification in this matter from Mr. Genematas 
and he will get credit for the amount of the assets we are holding 
against what we have to pay the United States of America. | 
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If you are interested in compromising this matter in any way 


please let me know. 
With best regards, 
Leonard Everett 


pee: Mr. J. Carl Riney, Jr. 
Erin Metals Corporation of Arizona 
10-S-1094 


[Exhibit No. 2 to Defendant's Statement of Material Facts as to Which 
There Is No Issue] 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF ARIZONA 


UNITED STATES OF AMERICA, 
Plaintiff, 


ve Civil Action 


ERIN METALS CORPORATION No. D 2156-TUCSON 
OF ARIZONA, 


and 


UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 
Defendants 


AMENDED 
COMPLAINT 
COUNT ONE 
1. Plaintiff is the United States of America and jurisdiction is 


founded on 28 U.S.C. § 1345. 
2. At all relevant times defendant Erin Metals Corporation of 


Arizona was a corporation organized and existing under the laws of 
the State of Arizona. 
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| 

3. At all relevant times defendant United States Fidelity and 
Guaranty Company was a corporation organized and existing under 
the laws of the State of Maryland and was a surety and guaranty cor- 
poration authorized by the Secretary of the Treasury of the United 
States to become surety for and guarantee the performance of con- 
tracts with the United States, having an agent for the service of 
process as required by 6 U.S.C. § 7 and an office and place of busi- 
ness in the City of Tucson, State of Arizona, within the jurisdiction 
of this Court. | 

4. Plaintiff and defendant Erin Metals Corporation of Arizona 
entered into Contract No. AF 04(607)s-1478 on June 12, 1958, under 
the terms of which defendant Erin Metals Corporation of Arizona 
agreed to purchase 141 B-26's at a price of $2,867 per aircraft and 
to remove the aircraft from Government property according e a 
stated schedule. | 

5. That contract provided under General Sale Terms and Condi- 


tions: | 


7. DELIVERY AND REMOVAL OF PROPERTY, 
*** Tf the Purchaser fails to remove the property | 
within the specified time, the Government shall have 
the right to charge the Purchaser and collect upon 
demand a reasonable storage charge if the property 
is stored on premises owned or controlled by the | 
Government, or store the property elsewhere for 
the Purchaser's account, and all costs incident to | 
such storing, including handling and moving charges, 
shall be borne and paid by the Purchaser; in addi-. 
tion to the foregoing rights, the Government may, | 
after the expiration of thirty (30) days after the date 
specified for removal, and upon ten (10) days' writ- 
ten notice (calculated from the date of mailing) to | 
the Purchaser (which ten (10) days' written notice | 
may, at the option of the contracting officer, be in- 
cluded either partly or wholly in the thirty (30) days 
specified above or may be in addition thereto), re- 
sell the property, applying the proceeds therefrom 
against the storage and any other costs incurred 
for Purchaser's account. Any details regarding | 
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removal of the property as may not be provided 
for herein, shall be arranged with the contracting 
officer, which arrangement shall be reduced to 
writing. 

ee x 


15. DISPUTES - Except as otherwise specifi- 
cally provided in this contract, all questions of fact 
involved in disputes arising under this contract shall 
be decided by the contracting officer, whose deci- 
sion upon said facts shall be final and conclusive 
upon the parties, subject to written appeal by the 
Purchaser within thirty (80) days to the head of the 
department or his duly authorized representative, 
whose decision on said facts shall be final and con- 
clusive upon the parties hereto. In the meantime, 
the Purchaser shall diligently proceed with per- 
formance. 


6. Erin Metals Corporation of Arizona failed to perform its ob- 
ligations under this contract in that it did not make any payment for 
the purchase of any aircraft nor did it remove any aircraft from 
Government property. Accordingly, on August 25, 1958, the con- 

- tracting officer issued his "Notice of Breach of Contract” pursu- 
ant to and citing paragraph 7 of the contract. 

7. Resale of the 141 aircraft was advertised commencing No- 
vember 7, 1958 and the sale was held on December 3, 1958 at which 
time one aircraft was sold. Defendant Erin Metals Corporation of 
Arizona was notified of the advertisement and sale. 

8. Resale of the remaining 140 aircraft was advertised com- 
mencing December 31, 1958 and the sale was held on January 28, 
1959 at which time the remaining 140 aircraft were sold. Defendant 
Erin Metals Corporation of Arizona was notified of the advertisement 
and sale. 

9. On March 16, 1959, the contracting officer issued his Find- 
ings of Fact and Notice of Excess Cost, which was subsequent- 
ly amended by the contracting officer's letter to defendants dated 
April 8, 1959. The contracting officer found defendant Erin Metals 
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Corporation of Arizona liable to the Air Force in the amount of 
$318,523.30. Erin Metals Corporation of Arizona filed its appeal 
to the Secretary of the Air Force on April 13, 1959. 
10. On November 19, 1959, the Armed Services Board/of Con- 
tract Appeals entered its decision on the matters of dispute under 
said contract reducing defendant Erin Metals Corporation of Ari- 
zona's liability to the Air Force from the amount set by the con- 
tracting officer to $242,445.39. | 
11. Demand has been made on Erin Metals Corporation of Ari- 
zona for the amount of $242,445.39 but nothing has been paid. 
12. Plaintiff has been damaged in the amount of $242,445.39 
by reason of the breach of contract on the part of defendant Erin 
Metals Corporation of Arizona. 
COUNT TWO 
13. Plaintiff repeats paragraphs I through LI as fully and with 
the same effect as if again set out at length herein. | 
14. Defendant United States Fidelity and Guaranty Company on 
June 2, 1958, executed a performance bond in favor of plaintiff in the 
penal sum of $80,849.40 guaranteeing the faithful execution on the 
part of Erin Metals Corporation of Arizona of Contract No. AF 
04(607)s-1478 with plaintiff [a certified copy of this bond is annexed 
hereto and marked Exhibit A]. 
15. Defendant United States Fidelity and Guaranty Company has 
been notified by plaintiff of the failure on the part of Erin Metals 
Corporation of Arizona to perform pursuant to Contract No. AF 04 
(607)s-1478 and the amount of the excess cost to the United States. 
16. Defendant United States Fidelity and Guaranty Company has 
refused to pay the amount of its bond although payment thereof has 


been duly demanded by plaintiff. 
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17. Plaintiff has been damaged in the amount of $80,849.40 by 
the breach of the performance bond by defendant United States Fi- 
delity and Guaranty Company. 

WHEREFORE, plaintiff prays judgment against defendant Erin 
Metals Corporation of Arizona for the sum of $242,445.39 with in- 
terest at the legal rate from August 26, 1958, costs, and any further 
relief to which plaintiff is entitled; against defendant United States 
Fidelity and Guaranty Company for the sum of $80,849.40 with in- 
terest at the legal rate from August 26, 1958, costs, and any fur- 
ther relief to which plaintiff is entitled. 


William P. Copple 
United States Attorney 


/s/Jo Ann D. Diamos 
Assistant U. S. Attorney 


Of Counsel: 
/s/ Stephen R. Felson 


Attorney, Department of Justice 
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AND 
Se ee eS 
KNOW ALL NEN BY THESE PRESENTS, That we, the PRINCIPAL and SURETY above named, arc held and firmly 
hound unte the United Stetes of America, hereinafter called the Covernment, in the penal eum of the amount stated 
above, for the payment of which sum weil and truly to be madc, we bind ourselves, our heire, execviors, administrators, 
ond successers, jointly and severally, firmly by these prescnis. : 
TUE CONDITION OF THIS OBLIGATION IS SUCH, that wherces the principal entered Into a certain contract with 
the Cevernment, mumbercd end dated ac shown above and hercio attached; z 
KNOW THEREFORE, if the principal shall well end truly perform and f ‘ulfill all the undertakinzs, covenants, terme, 
coadziions, and acrecments of said contrect during the oricinel term of seid cnnizect and any extensions thercof that 
may be crented by the Covernment, with or without notice to the surety, and durinz tho life of eny cuaranty required 
wader the contract, and shall aleo well end truly perform end fulfil sil the underzakings, covenants, terms, conditions, 
and agreements of say and al] duly sutnorized modifications of eaid contract that may herealicr bo made, notice of 
which modifications to the surety being herchy waived, then, this obligation we be vords ise to remain in fu! 

‘orce virtue. . . : 

IN WITNESS WHEREOF, the sbeve-bounden pertice Lave exceuted this ae enderitneereereras ocala —_ 
ate indscated above, the nome corporate each corporate party being hereto afax: these prescats duly 
signed by ite wadersigned representative, parsvent to authority of ite coverning body. 


CORPORATE PRINCIPAL 


ERIN METALS CORP. OF ARIZONA 


AFFIX 
COR?ZORATE 
EAI 


CORPORATE SUACTY : 
. |" UNITED STATES FIDELITY AND GUARANTY CO. 


Baltimore 


coe Fs App. 31 oe 


«tate of premium on wus bor. Sa cB ar ems por thousand, 


a Tota} ‘amount of premius charged, Gee aatep 2128 TH caer 


(The ebove must be Alled in by corporate aurety) 


8 


CERTIFICATE Be TO conroRate PRINCIPAL, Sa ts 


t Ki epoca eee ee, 


of tho corporation pamed as principal i in tho within bond; that Se 


“who sigoed the said bond on behalf of tho principal, was then SN Sore ee of said 
corporations that know his signature, and his sigaaturo theroto is genuino} and that eaid bond was duly 
Comes eeaietee ond attested for and ta behalf of said corporation by euthority of its governing body. ** 
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INSTRUCTIONS. 7S 


1. This forra shall bo uscd for construction work or tho furnithiag of supplies or services, whenever a 
performance bond js required. Thero shall bo no deviation from this form except as LE by tho 
General Services Administration. 


2. Tho surety on tho bond may be any corporation authorized by tho — of the Treasury to 
act as surcty, or two responsible individual curctics. Where individual surctics arc uscd, this bond must bo 
accompanied by a.completed Afidavit of Individual ‘Surety for cach individual surety (Standard Form 28). 


3 The nainc, including full Christion name, and busincss or residence address of each individeal 
party to the bond shall bo inserted in tho spaco provided therefor, and cach euch party shall sign the 
bond with his usual signaturo on the line opposite the scroll ceal, and if sees in Maine or New Hamp 
ehire, an adhesive scal sholl be affixed opposite tho signature. 


4. If tho principals are ‘partners, their individual names shall appear in tho space provided therefor, 
with the recital that they are partnors composing a firm, naming it, and au) the members f the finn shall 
execute the bond as individuals. : 


S. If the principal or surety is @ corporation, ‘she name of tho State in which pelos shall be: 
inserted in the epaco provided therefor, and said instrument shall be exccuted and attested under tho core 
porate scal as indicated in the form. If the corporation hae no corporate ecal the fact eball be stated, i in 
which case a scroll or adhesive seal shall appear following the corporate name. 


4, Tao offcial character and authority of the person or persons executing the bond fo the principal, : 
if a corporation, shall bo certified by tho eccretary or owistant eccrctary, according to the form herein 
provided. In licu of such certificate there may bo attached to the bond copies of so much of the records 
of the corporation as will show tho officiel character and authority of tho oSicer signing, p coxtified by 
the secretary of assistant accretary, undor the corporate ceal, to bo true copies. ; 

x 7.'The dati. tia boad mast not be prot to te date of the instrument in connection with which i 
gre FT. are Fae eee, f rea ES 


i 4 ww App. 32 4 
a 


UNITED STATES DEPAXDWENT OF JUSTIC 


WASILINGTON; D.C. 20530 
Novig 35 


e 


: _United States v. Brin Metals Corporation 
of Arizona and United States Fidelity and 
ty Com . Civil No. 2156-TUC. 


> 
‘ 


Dear Mr. Everett: : 

We have received your letter dated October 26, 1966. As 
you may already know, we have filed an amended complaint with 
@ certified copy of the bond attached as required by the 
court. We expect to move for sumnary judgment as quickly 48 
possible and hope to have this matter resolved in due course. 
You will note our increased demand for interest in the prayer. 

As our letter of September 21, 1966, stated, we are not 
-4nterested in collecting anything lower than the full amount 
of our claim. We would, therefore, not consider any offer of 
compromise at this time. : 


Yours very truly, 


BAREFOOT SANDERS 
Assistant Attorney General 
: ‘Civil Division 


4 2 

John Mesch, Esquire By: Ke in OC Ele Won 
39 North Church ee Russell Chapin . 

cson z ol 

Bae Se Chief, General Clains Section 
Mr. William P. Copple et 
United States Attorney CX 
Tucson, Arizona 85702 
Attention: Miss Jo Ann D. Diamos 


Assistant U. S. Attorney 


‘Department of the Air Force 
Washington, D. C. 20330 p 
Attention: Colonel Robert A. Prince 
Chief, Litigation Section 
Office of the Judge Advocate General 
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[Exhibit No. 4] 
Exhibit No. 4 to the Defendant's Statement of Material Facts as 
to Which There Is No Issue is the same as Exhibit A attached to the 


Answer to the Complaint and appears at App. 16. 


[Filed June 25, 1968] 


PLAINTIFF'S OPPOSITION TO DEFENDANT'S 
CROSS-MOTION FOR SUMMARY JUDGMENT AND | 
REPLY TO DEFENDANT'S OPPOSITION TO | 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


The plaintiff, the United States of America, by its undersigned 
counsel, opposes defendant's cross-motion for summary judgment 
herein on the ground that the defendant is not entitled to judgment 
as a matter of law. 

Rather, the Court should grant plaintiff's motion for summary 
judgment on the ground that there is no genuine issue of material 
fact and that plaintiff is entitled to judgment as a matter of law. 

Plaintiff's Statement and a separate memorandum of points and 
authorities are attached, pursuant to requirements of the local rules. 

/s/ Edwin L. Weisl, Ir. | 
/s/ Russell Chapin | 
/s/ Mary E. Folliard | 


Attorneys, Department of 
Justice. 

Of Counsel: 

DAVID G. BRESS 

United States Attorney 
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[Filed June 25, 1968] 
PLAINTIFF'S STATEMENT 

Pursuant to Local Rule 9(h), plaintiff, United States of America, 
hereby reiterates the contents of the Statement in support of its pend- 
ing motion herein for summary judgment. 

Plaintiff responds to the Statement filed with defendant's cross- 
motion for summary judgment. 

1. The averments in paragraph 1 through 11 of defendant's 
Statement are admitted. 

2. The averments in paragraph 12 concerning the legal effect of 
defendant's letter of March 6, 1967, are denied. Plaintiff accepted 
the draft of defendant as payment for the judgment entered on Febru- 
ary 7, 1967. 

3. Plaintiff denies the averment in paragraph 13 that plaintiff 
accepted the check in satisfaction of all claims against defendant. 
Plaintiff admits that no appeal was taken by defendant. 

4. Plaintiff admits the averments in paragraph 14. 

/s/ Edwin L. Weisl, Jr. 
/s/ Russell Chapin 


/s/ Mary E. Folliard 
Attorneys, Department of Justice 
Attorneys for Plaintiff 


Of Counsel: 


DAVID G. BRESS 
United States Attorney 


[Filed Oct. 9, 1968] 
ORDER 
This cause having come on for hearing on cross motions for 
summary judgment and upon consideration of the motions, the mem- 
orandum of points and authorities, exhibits and affidavits filed in 
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support thereof and in opposition thereto and of argument of counsel 
made in open Court and it appearing to the Court that there exists 
no genuine issue of material fact and that plaintiff United States of 
America is entitled to judgment as a matter of law, it is by the 
Court this 9th day of October, 1968 
ORDERED that plaintiff's motion for summary judgment be and 
the same is hereby granted, and it is | 
FURTHER ORDERED that defendant's motion for summary judg- 
ment be and the same hereby is denied. 


/s/ Howard Corcoran 
United States District Judge 


[Filed Oct. 24, 1968] 


NOTICE OF APPEAL 
Notice is hereby given this 24th day of October, 1968, tht the 
defendant, United States Fidelity and Guar anty Company hereby ap- 
peals to the United States Court of Appeals for the District of Co- 
lumbia from the judgment of this Court entered on the 9th day of 
October, 1968 in favor of the plaintiff, United States of America 
against said United States Fidelity and Guaranty Company. | 
JACKSON, GRAY & LASKEY 


By: /s/ Austin P. Frum 

Attorney for Defendant 

United States Fidelity and Guaranty 
Company 


